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Abstract

A number of medical professionals, philosoplaard ethicists question brain death as an
ethically valid diagnosis. Recent high profile ea®f recovered ‘brain dead’ individuals have
fueled the discussion. Dissent began with objestio the utilitarian function of organ donation
as the driving force behind the newly minted diagisoThey have progressed from an emotional
repulsion of the concept and its utilitarian ramtsnore substantial technical and anthropological
objections to the validity of the diagnosis asgitimate medical determination. A small but
growing body of medical professionals and philosapmow reject the diagnosis of brain death
as invalid, not only for the purpose of transpléintg but for declaration of death under any
circumstances. This paper is a synopsis of thectibps with particular emphasis on the testing
criteria,arriving at the conclusions that there are valasoms for the objections to the diagnosis
of brain death. Itis also a plea for the Cath@limrch to revisit its position on brain death. It
will indicate that brain death represents a stagbe process of dying. The “brain dead” person

may indeed be in the process of dying, but he ensinot dead yet.



‘Dying’ Is Not ‘Death’

Brain death applies to the situation when thethmantinues to beat with the breathing
maintained mechanically after the brain has (peenty) ceased to function. It has been
referred to as an unnatural artifact of medicahtetogy. An informal study in the 1960s
revealed that among a large group of interns asideats from fifteen medical schools in the
United States, not one could remember being indio how to determine deathPrior to that
time, all deaths were determined by the cardio-pulany criteria. With the advent of the
ventilator, that has changed and we now find iessary to set up criteria for death being and to
train medical practitioners in its recognition.

Increasing instances in which individuals declatedd by brain death criteria have
recovered leads to a renewed discussion on thendetgion of death. The fact that at least
some of these cases may not have followed artyegbitescribed criteria does not incriminate
brain death as an unethical diagnosis, nor doefathe¢hat the protocol itself used in the
diagnosis has no universal criteria. But it bd@gsduestion, “Is it, in fact, ethical to define tea
by “brain death” criteria?

This paper visits the Vatican definition of deatid the criteria for determining brain
death and see if it is possible to ethically araveéhis diagnosis. This paper will show that brai
death as a diagnosis of death is a social con$&ndtnot a morally acceptable determination of
death. Itis further hoped that, in view of thetfénat the Church’s statement on brain death is
not an infallible statement, the Church would comdi to engage in a discussion of the morality
of

the determination of brain death as death of theqoe

Margaret LockTwice Dead: Organ Transplants and the ReinventioRaath(Berkeley, Calif.:
University of California Press, 2002), 76.



% The reference to brain death as a “social coaStappears several times in the literature onrbrai
death. None of the users of the term attribute &nother author. It is unclear with whom therter
originated.

John Paul Il presented the definition of deathchtiias been accepted by the Church as

its current working definition in a discourse givierthe XVIII International Congress of the
Transplantation Society on August 29, 2000. Incaiefully worded consideration of the use of
organs for transplantation laeldressed the determination of death. Among trerearks:

* (T)he death of the person is a single event, congig the total disintegration of that unitary
and integrated whole that is the personal selfedtlts from the separation of the life-principle
(or soul) from the corporal reality of the persdrhe death of the person, understood in this
primary sense, is an event which no scientific négplne or empirical method can identify directly
* (T)he ‘criteria’ for ascertaining death used by met today should not be understood as the
technical-scientific determination of the exact naminof a person’s death, but as a scientifically
secure means of identifying the biological sigret ihperson has indeed died.

* With regard to the parameters used today for asoery death--whether the ‘encephalic’
signs or the more traditional cardio-respiratognst-the Church does not make technical
decisions. She limits herself to the Gospel ddityoonparing the data offered by medical science
with the Christian understanding of the unity ¢# fferson, bringing out the similarities and the
possible conflicts capable of endangering respmdbidman dignity.

e Hereit can be said that the criterion adopted in nteoent times for ascertaining the fact of
death, namely the complete and irreversible cessafiall brain activity, if rigorously applied,
does noseento conflict with the essential elements of a soanthropology’

Attention is brought to the italicized (mine) werith the last statement. Use of the word
‘here’ would indicate that with additional inforniat and examination of brain death the
diagnosis could be reconsidered. Similarly, thediseem” could be interpreted as being open
to a later determined conflict with essential elataef a sound anthropology as the issue is
studied further, a “provisional acceptance”, asate. Theologian Gratton Brown refers to it as
a “qualified endorsemeritand later calls for the Church to press medicimefmore complete
reading of the signs of death.

John Paul II's remarks echo those of a predeceBspe Pius XII in his 1958 address to

The International Congress of Anesthesesiolodiktseemains for the doctor, and especially the




%John Paul IDiscourse to the XVII International Congress of Transplantation SocietfAugust 29,
gg?a?[%bn T. Brown, STD, “Reading the Signs of DeattiCBC Quarterly 7:3, (Autumn 2007) 468.
anesthesiologist, to give a clear and precise itieimof ‘death’ and the ‘moment of death’ of a
person who passes away in a state of unconsciaish&early, the Church declines to get
involved in the technical aspects of how deatlo isd determined.

Pursuant to these declarations on death, the USG@8Ethical and Religious
Directives for Catholic Health Care Facilities thraserves the determination to the physician. In
guideline 62: The determination of death shouldanaele by the physician or competent medical
authority in accordance with responsible and comynaccepted scientific criterfa.

Perhaps this distance of the Church from the teahaspects of declaring death would
have been a valid position to take at one timena when the medical profession in Western
Civilization was virtually at one with the positiah the Church on respect for human life and the
Hippocratic Oath was honored. But at a time winengractice of medicine is driven by
economic considerations and a utilitarian ethid, aina time when 19th Century philosophers
and today’s adherents such as Peter Singer holg sieterring to the medical professionals may
no longer be the prudent thing to do. There aigrificant numbers of those physicians
involved in efforts to promote abortion and eutlsaaas acceptable medical practices to make
the motives of others in the profession suspect.

In her book in the California Series of AnthroppfpMargaret Lock makes the claim that
“In contemporary medicine the concept of futility,.combined with an economically driven
vigilance about the use of scarce medical resoucteates space for doubts about medically

managed deaths. With the expanding commodificatfdruman body parts, including those

wanted as ‘living substitutes’ for ‘defective’ oisdased organs, these doubts are exacerbated.




5Pope Pius XIlI, “To an International Congress of gthesiologists”, Nov. 24, 1957, ithe Pope Speaks
4:4, 1958, 393-398.

%UscCcCB,Ethical and Religious Directives for Catholic Hdaltare Servicedourth Ed., (Washington,
DC) 2004, 62.

Gratton Brown’s thoughtful essay in NCBC Quartdrbgins by pointing out that the
determination of death is a judgment of “metaphaisiand not merely physical, relevanée.”
While he does not argue for this determinationdadmoved from the physician, Brown
interprets the papal pronouncements about deatiadsng “the beginning of a papal
magisterium that asks for the integration of mddacal anthropological understandings of

human death in a specific context: the unconsqgieuson on life support”In addition, “The

Church should press medicine for a more completeing of the signs of deatfi.”

Philosopher Josef Siefert in a paper preparethioPontifical Academy of Life of which
he is a member, goes further and claims “....d&fia human being in a state of irreversible

coma dead is not a medical judgment, but a phileisapone.®

This paper needs to make clear at the onset ¢iaction between whole brain death and
death of the neocortex or the upper brain whiglesponsible for cognitive/affective activities
specific to human persons. This upper brain catisrdefinitely a “lowering of the bar” of any
claim that whole brain death may have as an ethieginosis and is to be rejected immediately
as unethical. William May says that “This way eéwing death, dualistic in nature and
utilitarian in practice, is utterly inimical botb the Christian understanding of human life and to
sound philosophy™ This rejection is in concert with rejection oéfhersonhoodargument
which makes basically the same claim and whiclhsis adamantly rejected by the Church. The

“personhood” of an individual is a function of thpper brain or cerebrum. However, according

"Lock, Twice Dead73
®Brown, Reading the Signg68 & 469.



%Josef Siefert, “On ‘Brain Death’ in Brief: Philodupal ‘Arguments’ against Equating it with Actual
Death”, as reprinted iRinis Vitag Roberto de Mattei, (ed.), (Consiglio NazionaldelRicerce,
Rubbettino, Italy), 2005, 189-210, on 208.

Bwilliam E. May, Catholic Bioethics and the Gift of Human Lifeluntington, IN, Our Sunday Visitor
Press) 2000, 285.

to a 2002 critical care textbook for anesthesiaitsggi“No legal precedent, in any country,
currently exists for equating cerebral death witilodeath.** Apparently while there are some
who lobby for acceptance of this criteria, it has Ibeen accepted by any legitimate practitioners.

A major objection to the diagnosis is a disagragmeath the brain as the organ or the
primary organ for somatic integration of all thejardodily functions. John Andrew Armour,
D. Alan Shewmon and Yoshio Watan&bamong others take exception to this claim pointing
out that plants and embryos have no central integrargan, “rather the integration is clearly a
non-localized emergent phenomenon involving theualtinteraction among all the parts.”
John Armour goes into more medical technologicgliarents in his argument discussing in
detain the role of the autonomic nervous systentlaaid...In the last ten years evidence has
accumulated for the presence of a functional Heaih ,'* a center controlling the heart activity
apart from the brain stem function.

Shewmon further discusses his objection to thmlasthe integrating organ in great
length and citing the scenario in decapitationiges at two conclusions. “1) If high-cord
transected bodies are disabled ‘organisms as aeWlioén brain dead bodies are equally
disabled ‘organisms as a whole’. 2) Loss of sotnategrative unity is not a viable rationale for
either ‘brain death’ or the decapitation analofybrain death’ is death, it can only be so by
virtue of permanent loss of consciousness as maatall along by the higher ‘brain death’
advocates®

This would imply, not only that ‘brain death’ baty neurological lesion producing

permanent unconsciousness (e.g., permanent vegesédie) is also death.This view that




“Michael J. Murray, edCritical care medicine: perioperative managemeid Ed.
(Philadelphia,Lippincott Williams & Wilkins), 200276

2Finis Vitae: Is Brain Death Still Life¥arious.

¥ D. Alan Shewmon, “Brain Body’ Disconnection: Imgaitions for the Theoretical Basis of ‘Brain
Death”,Finis Vitag 232.

14 John Armour, “The Heart of the Mattefinis Vitag 19.

1°Shewmon irFinis Vitag 237.

persons in permanent unconsciousness are deagpetsonhood argument which has been
soundly rejected by the Church.

Linked to Shewmon'’s objections regarding high apoord injury and decapitation are
other neurologists who cite the difficulty in braiam death testing in the presence of high spinal
cord injuries:®

Regarding Shewmon’s (and others) reference tetfhtaryo, in light of the Church’s
laudable adherence to consistency, we find the yordomn example of the Church’s position on
the inherent dignity of the human person. Bishapi&n Bruskewitz cites that “Human zygotes,
human blastocysts and human embryos do not haueskoabrain function. Disputes about
hominization or the ensoulment of a human beinbabeginning of life on earth are obviously
tied to life at the other end of life on earth witisputes about the definition of human dedth.”
The embryo, which does not possess any resembddiackrain as the integrative organ of the
living body, is regarded by the Church in its wisdas a human being, a living member of the
human species. Why, then, is a person whose israim longer performing this perhaps
debatably integrative task not considered a livimgmber of the species, but dead? Josef Seifert
and others, too, make this argument. In an eftorésolve this incongruity, Alan Shewmon
explains more fully this position and cites examspliistrating that “it is not the present

exercising of specifically human functions, butietthe innate potency (radical capacity) for

them that constitutes the truly ‘essential humaperty’ in the first (substantial) sense....the



potency for an organ-mediated biological functidttmately resides not in the organ itself but in

the dynamic

'C.E. Waters, G. French and M. Burt, “Difficulty imainstem death testing in the presence of high
spinal cord injury” British Journal of Anaesthesi@2:5 (January 2004), 760.

17 Fabian W. Bruskewitz, “A Brief Summary of Catlwboctrine Regarding Human LifeFinis Vitag
49,

principle underlying the body’s vitality...destrigt of that organ does not eliminate the potency
but merely impedes its actualizatiot}.”

In another article. Shewmon describes what heiderssthe relationship of the brain to
bodily function: “With respect to organism-lewatality, the brain’s role is more modulatory
than constitutive, enhancing the quality and swavpotential of a presupposedly living
organism. Integrative unity of a complex organisran inherently nonlocalizable, holistic
feature involving the mutual interaction amongtlaé parts, not a top-down coordination
imposed by one part upon a passive multiplicitpthier parts. Loss of somatic integrative unity
is not a physiologically tenable rationale for etingaBD with the death of the organism as a
whole

Philosophers and theologians (such as Grattorg,wdre curiously excluded from being
part of the determination of death given the degprapological roots of the discussion, have
numerous other arguments, some remarkably enligifgeMany of these arguments began with
an intuitive repugnance at the proposition andgpasition to the utilitarian forces driving the
newly minted definition. (See Margaret Lock abyv&he “need” to get fresh organs for
transplantation as stated in the original Harvandh@ittee declaration has no connection to the
guestion of death. The declaration, however, oppéime discussion and these arguments against

brain death are a cogent reflection of the compjeofithe issue.



Philosopher Michael Potts argues that acceptahloemm death is inconsistent with a
pro-life view with regard to abortion and makesoavancing argument of it much like the

analogy of the embryo made by Bishop Bruskiefitz.

18shewmonFinis Vitae 237.

!9 Alan Shewmon, “The Brain and Somatic Integratimsights Into the Standard Biological Rationale
for Equating Brain Death With Deathrhe Journal of Medicine and PhilosopI®6-5, 457.

“Michael Potts, “Pro-Life Support of the Whole Brédeath Criterion: A Problem of Consistency”,
Philosophy and Medicin@®ordrecht/Boston/London, Klewer) Vol. 66, 2000.

Elsewhere Potts describes the circuitous ratioiwalthe criteria stating that “It is only when we
reach the level of tests used to confirm a paicatiterion for death that we are working at the
‘purely’ medical/scientific level - but of coursled tests are dependent on the criterion which is
in turn dependent on the definition. It is sucpeledence on an underlying philosophical
framework that makes the issue of the declaratiaeath more than an issue for physicians to
decide.®* Potts notes that “Christian Steineck criticittes literature supporting ‘brain death’
for its neglect of philosophy, especially philosaath anthropology and discussions concerning
the relationship between mind and body. This issull since the debate over ‘brain death’
touches directly on what it means to be hunfanPotts adds that it touches directly on what it
means to be dead or alive and whether there carsbparation between the human being and
the human person. Shewmon reports that a chapéet 993 book by Harvard neurosurgery
professor Dr. Peter Black “contains a section keatitPhilosophical Issues in Brain Death
Declaration’ in which he recounts and summarilyledes each of a series of possible rationales
for equating ‘brain death’ with death, among whstmatic integrative unity is not even
mentioned.*? Although not finding any rationale for the diagi® Black nonetheless endorses
the diagnosis for utilitarian purposes. Neurolbgrsd self proclaimed ethicist, Dr. Ronald

Cranford, who has long championed the brain dediéria for death (as well as the loss of

10



“personhood” as death) claims that “permanentlyomscious patients have characteristics of
both the living and the dead. It would be temptmgall them dead and then retrospectively
apply the principles of death, as society has duatiebrain death. Again, the reference to brain

death as a societal construct.

#potts, “The Beginning and End of LifeFjnis Vitag 163.

22D. Alan Shewmon, “Recovery from ‘Grain Death’N&urologist’s Apologia”, Linacre Quarterly,
February 1997, 78.

#Cranford and Smith, 1987, as quoted by Shewmoisitpologia”, p 78.

Returning to Gratton Brown’ reflective essayN@BC Quarterly Brown discusses the
issue as one of charity and mercy. Pointing catt ‘thvhen patients lie unconscious without any
reasonable hope of recovery, the command not tbihan life appears to offend both charity
and mercy.” Later, in discussing brain death, 8rastates:

“There is good reason to believe that this predionmf charity often enough gives an
appearance of legitimacy to declarations of deatheople who are not dead. First, the
widespread promotion of brain-death criteria toicians who lack the necessary degree of
expertise might bring social pressure to use theyway. Second, even after charitable reasons
have been articulated, the demand for transplaataiglans will not cease to create powerful
incentives to employ sound criteria for determingdegth or to misuse sound criteria...Finally,
the use of brain-dead protocols is easily leveraggda larger movement to promote euthanasia
and physician-assisted suicidé.”

It is necessary to point out again that, whilepgbeceived ‘need’ for organs is
acknowledged as a driving force behind the estaient of brain death as a determination of
death, it does not mean that brain death is uratfoc this reason. But it is, as Gratton and
others point out, inextricably linked to the aceeye of the brain death as a determination of
death.

From a legal perspective, we hear from, amongrsiideidge Rainer Beckmann arguing

for the need in jurisprudence for a clear distimctbetween life and death, because the legal

rights of the living and the dead are fundamentdilierent. Again taking exception to Dr.

11



Henry Beecher that death is a process, Beckmammscthat death is regarded as a specific event
in time (see John Paul Il statement) which caneatiticipated but can only be determined to
have already occurred. There is no third stateeoig between life and death” (as we find with
patients being declared ‘brain dead’ but being tkdwe’ for the purpose of organ

transplantation. Either a person is dead, or laéive.) Beckmann also declares that “The

24Brown, “Reading the Signs of Death”, 473.
declaration of the World Medical Association onibrdeath does not include any direct reason
why brain death should indicate the death of admbeing.*® Margaret Lock in Twice Dead
points out that “(this) debate -- as to whethettldésan event or a process -- is of long
standing.?® She, too, points out that “in law, it has beepeslient to regard death as an event.”
Philosophy professor Robert Spaemann of GermamyescBeckmann’s remarks saying
an organism being kept from dying (placed on ailaot to sustain life) is kept alive and cannot
be declared dead at the same time. He also ctheméife and death are not the property of
science...and... because life is the being ofitfireg], it cannot be defined.
Gratton Brown argues for the inclusion of philosers and theologians in the
determination of death in NCBC Quarterly:

“Perhaps it is obvious that the physician should#erthe determination of death, especially
when a person dies while in a state of unconscessnBecause physicians possess the practical
knowledge and technical skill, society rightly erstts them with this task, while establishing a
legal and moral-cultural framework for performitig On the other hand, physicians can observe
only the external signs that death has occurretdetér one gives a common philosophical
definition of death as the separation of the sohfthe body or a more theological one, such as
the expiration of the breath of life, death maikes bss of integrative wholeness in a person

whose interior life is never fully revealed throujiose external signs. So the physician's work
makes a judgment of metaphysical, and not merefgipal, relevance®®

12



John B. Shea quotes Roberto De Mattei i@atholic Catholic Insigharticle discussing
the ensoulment question stating that “the momesepération of the soul from the body is

shrouded in mystery, just as the moment when aestats a person ¥

PRainer Beckman, “Determining Death: is Brain Delathiable”,Finis Vitae 2006, 32-33.

26Lock, Twice Dead73.

2"Robert Spaemann, “Is Brain Death the Death of A EuiBeing?” Finis Vitag 2006 251-251.
**Brown, “Reading the Signs of DeattNCBC Quarterly 467.

* Roberto De Mattei as quoted by John B. Shea ig&®mDonation: The inconvenient trutiCatholic
Insight MagazineSeptember 2007, p. 2 of html version online at
http://catholicinsight.com/online/bioethics/articléd 7.shtml.

Joining in these cogent arguments against brathdee have the likes of transplant
proponent Robert Truog. In a Hastings Center Repmgan procurement proponent Robert
Truog notes that the diagnosis of brain death imusive a definition, criteria, and tests for
evaluating whether the criteria have been satisfléd then argues reasonably that there are
inconsistencies between the tests to determina bdemth and the criterion that are not easily
resolvable, and also inconsistencies between ttezion and the definition. Citing statistics of
those diagnosed with brain death, Truog conteratsntlany, perhaps even a majority, of these
patients do not fit the neurological findings. ¢#dls the concept of brain death “incoherent in
theory and confused in practice” and recommenasuaur to the traditional definition of death,
based on cessation of respiration and circula@imer than neurologic criteria. In summary, he
claims that the whole-brain death concept is plddueinternal inconsistencies in both the tests-
criterion and the criterion-definition relationshj@and that these problems cannot be easily

resolved®

Truog criticizes the Harvard Committee for addigg$o0 many questions with the
single answer of brain death and he sees thenuaslifstinct questions: 1) when is it possible to

withdraw life support from patients with irrever&imeurological damage for the benefit of the

13



patient; 2) when is it permissible to withdraw Ifepport from patients with irreversible
neurological damage for the benefit of society, rehtbe benefit is either in the form of
economic savings or to make an ICU bed availablsdmeone with a better prognosis; 3) when
is it permissible to remove organs from a patientfansplantation; and 4) when is a patient

ready to be cremated or buried?

*Robert D. Truog, “Is It Time to Abandon Brain Detlethical aspects of procurement of organs for
transplantation”The Hastings Center Repo®9:1 (Jan.-Feb. 1997) pp29-38).

Only the fact that Truog rejects brain death (esyecially higher brain death criteria) as
untrue and, even, although he does not use the Wwgpdcritical, is relevant to this paper, but it

brings our attention to his proposal to allevidie paucity of organs for transplantation:

Only by abandoning the concept of brain death pe#sible to adopt a definition of death
that is valid for all purposes, while separatingsfions of organ donation from dependence on
the life/death dichotomy...By shifting the ethiéalindations for organ donation to the principles
of nonmaleficence and consent, the pool of potedtinors may be substantially increased. In
addition, by reverting to a simpler and more tiadial definition of death, the long-standing
debate over fundamental inconsistencies in theeguraf brain death may finally be resolved....
The most difficult challenge for this proposal wabbk to gain acceptance of the view that killing
may sometimes be a justifiable necessity for piaguransplantable organs.(Emphasis
mine)

Truog displays the ultimate in the utilitarian lplsophy which is, unfortunately, driving
much of the practice of medicine today. Agairsipointed out that it becomes impossible to
sever brain death criteria from its creative impethe perceived need for organs. Such an
observation certainly merits noting. Along withiBot Truog, we have the statement of the
infamous Peter Singer who needs no introduction,l{®eople have enough common sense to

see that a brain dead person is not really d&ad.”

It is also telling that other transplant procurety@omoters also acknowledge that brain

death has troubling consequentes.

14



At least one transplant surgeon was affected isypitesentation of the brain dead patient
which is not unlike that of other patients on viattirs who are considered very much alive by

the

Medical attendants, perhaps even that of the im@idbnor. “Dr. Walter weaver, who has

$peter Singer as quoted by Stephen N. Nelson in tHast of These: A Christian Moral Appraisal of
Vital Ortan Procurement from ‘Brain Dead’ PatientSthics and Medicine, 20-1, 2004, 7.

%2 pathak Manoj Kumar, Tripathi S K, Agrqwal Prash&taturvedi Rajesh, Yadav Sudhir Clinical
“Criteria for Diagnosis of Brain Death and its MegliLegal Applications”, IndMedica Journal, 2006,
Vol. T-2, 78.

performed a number of heart transplants...had servations about believing he was performing
a good for society...But one time he was evaluaiygung motorcycle crash victim as a
potential donor when something inside him changlue teenager was on a ventilator, he had
warm, healthy looking skin, self controlled tempara, a sustained blood pressure, and he was
making urine naturally. ‘How could | say this yguman was dead?’ Asked Weaver. Shortly

thereafter, he stopped doing transplarits.”

Several others argue from various philosophicaéesagainst brain death as an ethical
diagnosis without reference to the rejection ofiiitarian roots, some more effectively (and
easier to grasp!) than others. To argue solelyfifee utilitarian motivation is, however, not a

valid position.

Turning to the criteria for death, the originatera laid out by the Harvard Committee
states that “brain death is a clinical judgmenth®y/physician based on the total absence of all
brain function including cortical (upper brain mosmd cognitive), mid-brain (integrative), and
brain stem (vegetative) function.. It is the coetpland irreversible cessation of whole brain
activity marked by the following:

¢ Unreceptivity and unresponsitivitpatient shows total unawareness to external $tend
unresponsiveness to painful stimuli;

15



¢ No movements or breathingll spontaneous muscular movement, spontanespgagon

and response to stimuli are absent;

¢ No reflexesfixed, dilated pupils; lack of eye movement evdmen hit or turned, or ice water
is placed in the ear; lack of response to noxioususi; unelicitable tendon reflexes.

It should be noted here that subsequent commgritgelHarvard Committee’s chair, Dr.

Henry Beecher, claim that death is a process, mewant, which is in direct opposition to Pope

¥Germaine Wensley, The Ethics of Organ DonationltmRelationship to Brain Death, Linacre
Quarterly, November 2003, 321.

*Report of the Ad Hoc Committee of the Harvard Mald&chool. A definition of irreversible coma.
JAMA 1968 Aug 5; 205(6): 337-40.

John Paul II's claim that it a single event. Shewmon points out that the Cdteenmade
selective references to Pope Pius XlI's 1957 addoes'The Prolongation of Life”, citing those
passages which would support their claims and iggahose which did not.

In addition to these criteria, a flat electroerf@pgram (EEG) was recommended. The
committee also noted that drug intoxication anddtlyprmia which can both cause reversible
loss of brain functions should be excluded as caudge condition of irreversible coma, i.e.,
brain death, needs to be distinguished from thsigtent vegetative state, in which in which
clinical presentations are similar but in whichipats manifest cycles of sleep and
wakefulnes$?® In addition, Murry’s textbook on critical carerfanesthesiologists lists no less
than 20 conditions that confound the diagnosisrainbdeat°

The Uniform Determination of Death Act passed lop@ress in 1981 defines death as
“An individual who has sustained either (1) irresible cessation of circulatory or respiratory
functions, or (2) irreversible cessation of all ¢tians of the entire brain, including the brain
stem, is dead. A determination of death must beéenraaccordance with accepted medical
standard$’ Regarding ‘irreversibility’, Dr. Paul Byrne panout that “irreversibility as such

is not an empirical concept and cannot be emplyictermined...It is not an observable

condition. Hence, it cannot serve as evidencecanrit rightly be made part of an empirical

16



criterion of death® Yet it is part of the criteria for the patientsndition to be determined to
be irreversible. We can only deduct from preseotadif the patient’s condition that it is, in all

probability, irreversible. No certainty existstire absence of empirical data.

*Defining Death U.S. Government Printing Office, 1981)
¥Michael J. Murray (et al), edGritical Care Medicine: perioperative manageme(ithiladelphia,
Lippincott Williams & Wilkins) 2nd. Ed, 2002, 276.
¥(wikipedia) http://en.wikipedia.org/wiki/Uniform_Determinationf Death_Act
3 paul A. Byrne, “Understanding brain death criteriafiginally delivered as the Terence Cardinal
Cooke Lecture, Oct 18, 1998, at the Institute ofrtdn Values in Medical Ethics, New York Medical
College.

Along with irreversibility of a condition we find necessary to put a time frame on when

the diagnosis of brain death can be determinedate the initial swelling of the brain can
account for much of the clinical presentation orlyeaxamination, particularly in a trauma
situation, time must be afforded for this swelltogsubside before an accurate assessment of
damage can be made. Murray’s textbook recommemulgviprovement for 2 to 24 hours”.
This is hardly enough time for such a diagnosiwidme neurologists recommending as long as
six weeks. There is no criteria to be found whaals for such an extended period of time. This
time span before determining death by the braithde@eria is critical since resolution of the
edema may significantly change the presentatidmdings, particularly in the younger patient,
when the tests are repeated at a longer time alteBecause of the plasticity of the skull in
children, the criteria time criteria differs toal for this.

With regard to the time span, long term observatiare indicated before the diagnosis of
persistent vegetative state can be reached. Jbiscause the patient’s condition may improve in
the time interval. This time interval has beenatetix months to one year. Should not the same

be observed for the more critical diagnosis of lfeat

While it is true that even in the cardiopulmonariyeria mistakes have been made (the

most recent one just within the year (Val Thomasg of the brain death criteria make it all the

17



more difficult to determine the exact status of wheperson is to be considered truly dead. A
bevy of tests including the transcranial doppl&TRcans, MRI and CT, blood flow studies, and
the apnea test has been introduced to determmsttite. Various authors will cite some specific
array or combination of these tests. All evabreg begin with the bedside observation and
physical tests. All these tests can be treatestimmary as those conditions which indicate death
has either occurred or is imminent and lead tdoéistang a more definitive evaluation that brain
death has occured. Presentation of any of thedsidie criteria could be a manifestation that
there is significant brain edema at the time tlséstare being performed. A significant number
of patients do not recover when the demonstratiloof ghese conditions is present and will
indeed proceed to death. But to determine bramhdespecially when organ donation is being

considered, other criteria must be met.

Originally, an EEG indicating no brain activity syeecommended. With more
sophisticated and indicative tests, this is notgthe case any longer. EEGs indicate activity
at the cortical level almost exclusively and titld about lower brain function. All the reviews
of recent brain death criteria indicate that th&sH& not conclusive and must be used in
conjunction with other tests. However, in corah which can affect both spinal and cranial
nerves, segmental and autonomic, information cgordeibited from entering or leaving the
CNS creating a “locked in” syndrome externally ngking brain death. An EEG in this case
would be indicated as they would be essentiallynaband probably should always be done to

rule out this phenomenon. EEG alone is not ablditest for the diagnosis of brain death.

But at least one source cited a study indicatiag ¢valuation of 56 clinically brain dead
patients found diffuse widespread EEG activitylmast 20%>° Did that not possibly indicate

that the patients studied were not “fully” deadddAvhy was there no further effort to determine
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why this should be so? When the outcome doesret meectations is dropping the test the

correct response?

While tests revealing the structure such as the@Tindicated in fulfilling the criteria,

they are much less definitive that function studiesh as angiography. The literature reveals

39Murray,CriticaI Care Medicine: perioperative managemgeai8.

numerous articles on the reliability of EEG, CThanced CT, MR, transcranial doppler and
angiography. Every one found indicated that tlséheing studied was not to be taken in
isolation and one must rely on more than one ofeékts used, including the “gold standard”
four-vessel angiography. Some of the literatum@ously cites one or more as being the
“definitive test” to confirm brain death. Asideofn the caveats about EEG, there seems to be
little concurrence on the tests most conclusiviadicating brain death. There is, however, one
thing which can be said of all of them, and thahat all have a threshold sensitivity.

In a letter to the editor of the Transplantationrhal, Gabriel R. De Freitas Charles
Andre’, in addressing the high false-negative cdtiganscerebral doppler states “The reader may
erroneously deduce that a false-negative ratenesr@mt only to TCD, whereas it is actually a
problem with all technological methods used to zamBD.”*® Among the facts confirmed in
the paper he responds to are “1) that uniform,atgaticriteria are urgently needed for the use of
TCD as a confirmatory test for BD; 2) that TARe all other technological tests, is of limited
use in confirming B)emphasis mine]; and 3) that the diagnosis of BDlinical and, despite
being obligatory in some countries, complementagyhods can be misleading and are most

useful when there are conditions that interferénthie neurological examination.
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While threshold activity claims are present, date elusive. But the fact that there are
no tests claiming the unequivocal claim to braiatddeads one to question just whom is being
convinced of their reliability in so vital a detamation. These tests undeniably indicate a high
degree of damage and probable inability to recdwgrthey fail the test needed to diagnose

death. They certainly do allow the physician @&irol death with a clear conscience and to

4% Gabriel R. Freitas, Charles Andre, “Drawbacks tohrmlogical Methods for Confirming Brain
Death”, Letter to the Editof,ransplantation 78(2):300, July 27, 2004.

persuade the family that there is no hope of reagovEven when this may well be the case, it is
not death. Going back to Gratton’s essay in whiglevokes charity and mercy for the patient
and the family of persons who will not recover, @oeld certainly ethically discontinue
treatments employed to keep the person alive haiti$ quite different from declaring the person
already dead.

Further, regarding technological tests, or fot thatter, any tests, performed to
determine brain death, Alan Shewmon claims in sg\drhis writings that “absence of evidence
is not evidence of absence”.

The one test which most practitioners agree isastedetermining test is that of the apnea
test. Since the center control for breathing isegally accepted as being in the brain stem and
the function in the brain dead person is being taaied by a ventilator, the test is done to
confirm that the brain stem is, in fact, irrepayatthmaged. Critics, however, point out that the
actual respiration is being done in the lungs atsite of gas exchange and absence of the
mechanical respirations are not indicative of de&Bkspiration continues to occur. They believe
that apnea resulting from the removal of the vatdil further damages the brain center which

controls respirations. Several critics of braiattiedetermination of death call it the “deadly
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apneatest”. They reasonable argue that it agggsiae patient’s condition and is commonly
done without knowledge or consent of family membélrge test significantly impairs the
possibility of recovery and can lead to death efplatient through heart attack or irreversible
brain damage. Dr. Yoshiio Watenabe (Japan camgistiostated that if patients were not
subjected to the apnea test, they could have @&@@pt chance of recovery to normal life if

treated with timely therapeutic hypothermia (cog)it{"*

*Shea, Organ Donation: The Inconvenient Truth”ngitiatenabe.
Which brings us finally to the consideration ofdral certitude” that death has occurred.

Returning to John Paul II's address to the Ir@gomal Congress on Organ
Transplantation, he also had this to say aboutdaobn of death:

Therefore a health care worker professionally rasjimbe for ascertaining death can use these
criteria in each individual case for arriving aatliegree of assurance in ethical judgment which
moral teaching describes as ‘moral certainty.’ sTthoral certainty is considered the necessary
and sufficient basis for an ethically correct ceun$ action.

In order to clarify the position taken by Cathsligho accept brain death as death of the
body/person, it is pointed out that “Moral certginteans having solid and reasonable evidence
that a claim is true; it does not mean that wecamapletely certain or thétirther evidence might
not change our decisionEven though theoretical questions might exisiudlithe signs or
determination of biological death, it is acceptable@ise brain death criteria to determine
death...At present Catholics who believe that pédieeclared ‘brain dead’ are truly dead may
certainly act upon that belief, since the Vaticas hpproved brain death criteria for practical
purposed? (Emphasis added.)

Adding to that analysis, the authors go on toteay“..at the time of this writing, the

Vatican continues to study this question.” Whileoatinued study has been denied by some of

Catholics involved in the debate, this claim hasrbeade by more than a few who would
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welcome it. (See John B. Shea Organ Donation:ifidenvenient Truth in which he states
unequivocal that “just months before his death pnlA2005, he [John Paul Il] asked for the
Pontifical Academy for the Sciences to restudysiigas of death and get scientific verification
that those signs were still valid.” [Catholic Igist Magazine, September 2007.] The article

further reports that Benedict XVI asked that thbate be revived and although Bishop Marcelo

“2Janet E. Smith and Christopher Kaczor, Life Issiesdical Choices: Questions and Answers for
Catholics, Servant Books, 2007, 126.

Sanchez Sorondo, chancellor of the Pontifical Aoadef Sciences, stated in September of 2006
that the Academy had reaffirmed that brain death thva equivalent to death of a person, Bishop
Sanchez also stated that he will have “to waitsewlfrom the Vatican.”

With specific regard to moral certitude, Shewmitasca collection of 30 cases of
protracted survival of brain-dead patients, randgiogy one week to nine months, with half of
these patients surviving over eight weéks.

A larger study which was the collaborative effoira committee at Harvard Medical
School in Boston is cited by Dr. Paul Byrne. Thelg reported on 503 patients: of these 44 did
not die. Of those who did die, 10% had no pathplufghe brairf'* Certainly these cases give
pause to reconsider the moral certitude involveithendeclaration of brain death. Byrne answers
the question of why there are not more of thesesceesported by pointing out that brain death
becomes a self fulfilling prophecy. “No one evetavers if their heart is cut ouf™

In the final analysis, it is difficult to make al&l case for either brain death or rejection
of it, although the latter does have more groundinigoth medical and anthropological
reasoning. At the very least, more uniform antisprarameters on the criteria need to be

specified in spite
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of the Vatican reluctance to become embroiled chitecal determination. Perhaps the most
fitting diagnosis is to place the patient in aegatry which is that of a state preceding death in
which the patient will almost certainly not recowaerd will die in the very near future, but is not,
in fact, truly dead. Some have argued for thisgaty, for example, Roberto de Mattei in his

preface td=inis Vitae “Should this be the case (that the patients declared dead were in fact

*3Shewmon, “Recovery from Brain Death”, 80.

“paul Byrne in an interview with Carrie Gress arggd inZenit “Debate over Brain Death Continues,
March 2, 2008.

“*Monica Seely, “Are the ‘Brain-Dead Really Dead3§n Francisco FaithOctober 1997

alive), it would mean that brain death should lwad not as the death of a human being, but
rather as an irreversible condition, a stage wpieltedes the authentic death of the
individual.”™®

As Dr. Haas points out in “Absolute versus Prudéi@ertitude in Criteria for
Determining Death, “Moral certitude, or the cemliéuof prudence, is the assurance one has about
a proposed course of action which excludes thensde fear of being in error.” In view of all
the reviewed factors, | do not think brain deatflfilfsi this requirement of moral certitude.

This position does address Gratton Brown’s cont®ahto keep patients who have
severe and probably irreversible brain damage dloes not reflect either the mercy or charity
we are called to practice as Christians.. Theepatiould be removed from the life extending
therapy and allowed to die in a dignified mannegpractice in keeping with the Ethical and
Religious Directives. But to continue the ventdatuntil unpaired vital organs could be

harvested would certainly result in the death amthle causative agent of that death, a scenario

not in keeping with the Religious Directivé&s.
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In a further clarification on organ retrieval ‘fiis message on the World Day of the Sick,
February 4, 2003, Pope John Paul Il said, “It endicit to kill one human being in order to
save another.” The Catechism of the Catholic Gingtates (paragraph 2296): “It is morally
inadmissible directly to bring about the disablmgtilation or death of a human being, even in
order to delay the death of other persons.”

If brain death is ultimately ruled out as the tieaftthe person, removal of unpaired

organs from this person would be illicit.

“*Roberto de MatteFinis Vitae: Is Brain Death Still LifeTRoberto de Mattei , ed. (Ruttettino, Consiglio
Nazionale delle Richere, 2006) 8.

*Footnote: From USCCB Ethical and Religious Dinezsi 64. Such organs should not be removed until
it has been medically determined that the patiastdied. In order to prevent any conflict of ingtr¢he
physician who determines death should not be a reenfithe transplant team.

In spite of claims by Dr. Shewmon to the contrémygleclare the patient in this state
would most certainly result in fewer transplant ogipnities and thus be rejected by those in the
medical field today. He argues for a criteria mtliké that of non-heartbeating organ donors, a
practice which at this time does not require ttegdosis of death prior to the initiation of the
procedure. This practice has its own set of ellticacerns. But the decline in the number of
available unpaired organs should not drive therdetation of the ethics of brain death
diagnosis.

One final note by Shewmon: “At present, thereageliable clinical criterion to distinguish early
in the course between a dead “brain dead” anded'livain dead” patient, only in retrospect: some th

rapidly and inexorable deteriorate despite intemsiare may have been dead all along, and those that

stabilize, at least for some days, should be presuative..*® As A. M. Capron is quoted, “Calling a
person dead does not make him dedd.”

“The rationale for accepting ‘brain death’ as atitg must be something other than the
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fact that the body inevitable dies soon after tteérbis dead ™

48Shewmon, “Recovery from Brain Death”, 80.

“9A.M. Capron inAmerican Medical Newg\pril 17, 1987 as quoted by Josef Siefert in &ini
Vitae, 208

*%peter Black, comment on Yoshika, et al., “Hemodyicavtmintenance,” 567 as quoted by
Michael Potts irFinis Vitag 181.
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